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IN THE COURT OF COMMON PLEAS 
HAMILTON COUNTY, OHIO 

 
 
STATE OF OHIO, ex rel.  : CASE NO. A2100907 
DAVE YOST   : 
OHIO ATTORNEY GENERAL,  :  

: JUDGE JODY M. LUEBBERS 
 Plaintiff,  :  

:  
 v.  :   

: 
EVANS LANDSCAPING, INC., et al.,  :   
  :   

 Defendants. : 
 

 
STATE OF OHIO’S FIRST WRITTEN CHARGES IN CONTEMPT, MOTION TO 

SHOW CAUSE, AND REQUEST FOR HEARING 
 

 
 In order to resolve the pending enforcement case against them, Defendants agreed to, and 

the Court entered a Consent Order requiring Defendants, among other things, to clean up waste at 

8361 Broadwell Road, Hamilton County, Ohio (“Broadwell Site”).  Under the Consent Order, 

Defendants are required to comply with a removal plan, which sets forth the proper methods for 

the removal and disposal of solid waste and construction and demolition debris from the Broadwell 

Site.  The removal plan requires Defendants to immediately containerize and cover excavated 

construction and demolition debris and solid waste at the end of each day’s operation.  The plan 

further states that Defendants must remove and lawfully dispose of the construction and demolition 

debris and solid waste at a licensed off-site disposal location within seven days after excavation.  

During numerous Broadwell Site visits, Hamilton County Public Health investigators identified 

construction and demolition debris that was not containerized, not covered, and not lawfully 

disposed of in blatant disregard of the removal plan.  Defendants Evans Landscaping, Inc., B E E 

Holdings Limited Partnership, Evans Gravel, Inc., 8361 Broadwell Road, LLC, and Douglas Evans 
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(collectively, “Defendants”) have interfered with the State’s ability to enforce environmental law 

and the Court’s ability to enforce its own order.  Defendants are now in contempt of the Order.  

 Pursuant to R.C. 2705.02, 2705.03, and 2705.05, and Civ.R. 65(D), the State moves this 

Court to enter an order compelling Defendants to show cause as to why they should not be held in 

civil contempt and brought before this Court to answer why they have not complied with the 

Consent Order, entered September 29, 2022, and attached as Exhibit A.  Additionally, the State 

respectfully requests this Court set a show cause hearing as soon as practicable.  In support of its 

Motion, the State respectfully submits the following Charges in Contempt.  

GENERAL ALLEGATIONS 

1. The State filed its Second Amended complaint for injunctive relief and civil penalties on 

January 28, 2022, on behalf of the Ohio Environmental Protection Agency (“Ohio EPA”) and 

Hamilton County General Health District (“Hamilton County”), against Defendants for violations 

of Ohio’s solid waste and construction and demolition debris laws contained in R.C. Chapters 3714 

and 3734.  In the Complaint, the State sought, among other things, permanent injunctive relief for 

Defendants’ violations related to open dumping of solid waste and illegal disposal of construction 

and demolition debris at the Broadwell Site.  

2. On September 29, 2022, the Court entered the Consent Order, which was agreed to by the 

State and Defendants.  In that Order, the Court ordered Defendants to dig test pits using a third-

party engineer.  Exhibit A at ¶ 19(C)(2)(e).  The test pits showed large-scale disposal of 

construction and demolition debris had occurred throughout the five-acre Broadwell Site, 

triggering requirements for further action under the Consent Order. 

3. Due to the presence of illegally disposed construction and demolition debris, the Court 

ordered Defendants to either remove the material under procedures specified in the order, or to 
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submit a removal plan to the Ohio EPA and Hamilton County for the removal and lawful disposal 

of the solid waste and construction and demolition debris from the Broadwell Site. Exhibit A at ¶ 

19(C)(3)(c).  Defendants elected to submit a removal plan for acceptance by Hamilton County and 

Ohio EPA.  See Exhibit A at ¶ 19(C)(3)(c)(ii). 

4. Under Section 19(C)(3)(c)(ii)(1) of the Consent Order, Hamilton County and Ohio EPA 

reserved the right to issue a notice for any deficiencies in the proposed removal plan.  The Consent 

Order further states, “[i]f the Hamilton County General Health District and Ohio EPA determined 

that Defendants were not making good faith efforts to respond to the notices of deficiency, then 

the Hamilton County General Health District and Ohio EPA may require Defendants to implement 

a removal plan as corrected by the Hamilton County and Ohio EPA.” 

5. Beginning on November 28, 2022 and continuing to April 18, 2023, Defendants submitted 

four proposed removal plans.  Hamilton County and Ohio EPA responded to each removal plan 

with a Notice of Deficiencies letter explaining why the proposed plans were deficient.  

6. On May 19, 2023, Defendants submitted a fifth proposed removal plan with similar 

deficiencies.  On June 6, 2023, in accordance with Section 19(C)(3)(c)(ii)(1) of the Consent Order, 

Hamilton County and Ohio EPA determined that Defendants were not making good faith efforts 

to respond to notices of deficiency, and required Defendants to implement a final, corrected 

removal plan (the “Removal Plan”) issued by the agencies.  

7. Pursuant to Section 19(C)(3)(c)(ii)(2) of the Consent Order, Defendants were to implement 

the Removal Plan no later than fourteen (14) days after written issuance from Hamilton County 

and Ohio EPA.  
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8. The Removal Plan requires construction and demolition debris and solid waste to be 

containerized at the end of each day’s operation and sent for lawful disposal to an off-site disposal 

location within seven (7) days.  Removal Plan, attached as Exhibit B, Pg 5, ¶ 1 and Pg 6, ¶ (1)(k)(v). 

9. Excavation of the five-acre area at the Broadwell site began on August 10, 2023.  

10. Hamilton County visited the Broadwell Site on numerous dates, including but not limited 

to, August 7 through 11; August 14 through 18; and 21 through 25.  During their Site visits, 

Hamilton County identified construction and demolition debris that was not containerized, not 

covered, and not lawfully disposed of in accordance with the Removal Plan.  

11. Hamilton County sent a Notice of Violation letter to the Defendants on August 17, 2023, 

requiring Defendants to immediately comply with the Removal Plan.  

12. Defendants subject to the Consent Order in this action are, and at all times relevant to these 

Charges have each been, a “person” as defined in R.C. 3714.01 and 3734.01. 

13. R.C. 2705.02(A) provides that a person guilty of “disobedience of, or resistance to, a lawful 

writ, process, order, rule, judgment, or command of a court or officer” may be punished for 

contempt.  

14. Civil contempt is a “sanction to enforce compliance with an order of the court or to 

compensate for losses or damages sustained by reason of noncompliance.” Benjamin, 

Superintendent of Insurance v. Credit General Insurance Company, et al., 10th Dist. Franklin No. 

04AP-459, 2004-Ohio-6354 ¶ 10, quoting Windam Bank v. Tomszczyk, 27 Ohio St.2d, 55, 57-59 

271 N.E.815 (1971) (internal quotation marks omitted), quoting McComb v. Jacksonville Paper 

Co. 336 U.S. 187, 1919, 69 S. Ct. 497, 93 L. Ed. 599 (1949) (internal quotation marks omitted).  

15. Civil Rule 65(D) states “[e]very order granting an injunction and every restraining order * 

* * is binding upon the parties to the action, their officers, agents, servants, employees, attorneys 
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and those persons in active concert or participation with them who receive actual notice of the 

order whether by personal service or otherwise.” 

16.  To date, Defendants have failed to comply with the Consent Order.  

17.  The general allegations contained in the previous paragraphs and Exhibits A and B are 

applicable to each Charge in Contempt and are incorporated by reference into each Charge as if 

fully restated herein.  

CHARGES IN CONTEMPT  

FIRST CHARGE IN CONTEMPT 
Failure to Comply with the Removal Plan by Failing to Immediately Containerize 

Construction and Demolition Debris 

18.  The Removal Plan, which Defendants must implement pursuant to the Consent Order, 

states that “[construction and demolition debris] and solid waste will be immediately containerized 

and covered at the end of each day’s operation.  Containers will be covered with a plastic or fabric 

tarp at the end of each working day such that exposure to precipitation and wind erosion is 

minimized to the extent practical.”  Exhibit B, p. 5, ¶ (1)(k)(iv)(1). 

19.  Beginning August 10, 2023, Defendants failed to immediately containerize and cover 

excavated construction and demolition debris and solid waste at the end of each day of operation 

as required by the Removal Plan.  

20.  To date, Defendants have still not properly containerized all excavated construction and 

demolition debris located at the Broadwell Site, some of which was excavated over 14 days ago. 

21.  The Defendants have violated and continue to violate Section 19(C)(3)(c)(ii)(1) of the 

Consent Order, a lawful Order of this Court, which requires that Defendants comply with the 

Removal Plan.  Defendants should be found in contempt of Court pursuant to R.C. 2705.02(A) 

and R.C. 2705.05.  
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SECOND CHARGE IN CONTEMPT 
Failure to Comply with the Removal Plan by Failing to Remove and Lawfully Dispose of 

Excavated Construction and Demolition Debris within Seven Days 

22.  The Removal Plan, which Defendants must implement pursuant to the Consent Order, 

states that “Removal and lawful disposal of the [construction and demolition debris] and solid 

waste to an off-site disposal location will be initiated no later than 7-days for [construction and 

demolition debris] and solid waste.”  Exhibit B, pg 6 ¶ (1)(k)(v). 

23.  Beginning August 17, 2023, Defendants failed to lawfully dispose of construction and 

demolition debris within seven (7) days of excavation.  

24.  As of the date of this filing, Defendants have still not properly removed, and legally 

disposed of, excavated construction and demolition debris from the Broadwell Site, some of which 

was excavated over 14 days ago.  

25.  The Defendants have violated and continue to violate Section 19(C)(3)(c)(ii)(1) of the 

Consent Order, a lawful Order of this Court, which requires that Defendants comply with the 

Removal Plan.  Defendants should be found in contempt of Court pursuant to R.C. 2705.02(A) 

and R.C. 2705.05.  

THIRD CHARGE IN CONTEMPT 

Failure to Comply with the Removal Plan by Failing to receive inspection concurrence by 
Hamilton County or Ohio EPA before moving Clean Hard Fill outside of the five-acre 

removal area 

26.  The Removal Plan, with which Defendants must comply under the Consent Order, requires 

that “Segregation of clean hard fill from [construction and demolition debris] or solid waste will 

be performed at the Broadwell Site and will be maintained within the 5-acre removal area footprint.  

The segregated clean hard fill will be maintained for inspection and concurrence by Hamilton 

County Public Health prior to returning it to the Broadwell Site.  If the segregated clean hard fill 

contains material that may be removed for further processing (such as rock, concrete, soil) it will 
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be maintained in a separate stockpile and will be subject to inspection and concurrence by 

Hamilton County Public Health or Ohio EPA prior to movement from the Broadwell Site.” Exhibit 

B, pg 3 ¶ (1)(h). 

27.  Beginning on at least August 15, 2023, Defendants removed material outside the five-acre 

area prior to inspection and concurrence by Hamilton County or Ohio EPA. 

28.  The Defendants have violated and continue to violate Section 19(C)(3)(c)(ii)(1) of the 

Consent Order, a lawful Order of this Court, for which they should be found in contempt of Court 

pursuant to R.C. 2705.02(A) and R.C. 2705.05.   

FOURTH CHARGE IN CONTEMPT 

Failure to Comply with the Removal Plan by Failing to Provide weekly status updates or 
inspection reports  

29.  The Removal Plan, which Defendants must implement pursuant to the Consent Order, 

states that “Weekly summary reports of progress including the estimated volume of CDD or solid 

waste removed, general excavation conditions or patterns and unexpected conditions will be 

provided to Hamilton County Public Health and Ohio EPA and their designated representatives.” 

Exhibit B, pg 8, ¶ (4)(c). 

30. The Removal Plan further states that “Site activities will be communicated by the third-

party professional engineer licensed in Ohio to the agencies on a continual basis via weekly email 

status updates and/or reports.” Exhibit B, pg. 8, ¶ (4)(d). 

31.  Defendants have failed to provide weekly summary reports of progress in accordance with 

section (4)(c) of the Removal Plan.  

32. Beginning August 21, 2023, Defendants failed to provide weekly status updates and/or 

reports from the third-party engineer pursuant to Section (4)(d) of the Removal Plan.  
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33.  As of the date of this filing, Defendants have only provided one weekly report to Hamilton 

County and Ohio EPA since the issuance of the Removal Plan.  

34.  The Defendants have violated and continue to violate Section 19(C)(3)(c)(ii)(1) of the 

Consent Order, a lawful Order of this Court, for which they should be found in contempt of Court 

pursuant to R.C. 2705.02(A) and R.C. 2705.05.   

RELIEF REQUESTED  

 WHEREFORE, upon finding of contempt of court, the State respectfully requests the Court 

to order the following:  

A. Pursuant to R.C. 2705.03 and R.C. 2705.05, schedule a hearing on the State’s First Written 

Motion to Show Cause and Charges in Contempt and provide notice to Defendants of the 

time and place of the hearing. 

B. Pursuant to R.C. 2705.05 and the Court’s inherent power to coerce compliance, impose 

upon Defendant Douglas Evans a definite term of imprisonment of up to 30 days in jail; 

C. Pursuant to R.C. 2705.05 and the Court’s inherent power to coerce compliance, impose 

upon each Defendant a fine in the amount of two hundred fifty dollars ($250.00) for each 

count of contempt;  

D. Order Defendants to immediately containerize excavated construction and demolition 

debris, and cover it with plastic or fabric tarp, at the end of each day’s operation.  

E. Order Defendants to lawfully remove and dispose construction and demolition debris 

within seven (7) days of its excavation;  

F. Order Defendants to immediately provide weekly summary reports for each and every 

week they have failed to do so in accordance with ¶¶ (4)(c) and (4)(d) of the Removal Plan.  
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G. Order Defendants to fully comply with the Court’s September 29, 2022 Consent Order, the 

June 6, 2023 Removal Plan issued by Hamilton County and Ohio EPA, and all applicable 

state and local laws, rules, and/or ordinances;  

H. Order Defendants to pay all court costs associated with this case, including extraordinary 

enforcement litigation costs for prosecution of this contempt action;  

I. Order Defendants to pay all stipulated penalties accrued under Paragraphs 25 and 26 of the 

Consent Order; 

J. Grant such other relief as this Court may deem necessary and appropriate.  

 Respectfully Submitted,  
 
 DAVE YOST 
 OHIO ATTORNEY GENERAL 

 
 
      /s/ Allen Vender    

ALLEN VENDER (0087040) 
MICHAEL IDZKOWSKI (0062839) 
KELLY BECKER (0099899) 
Assistant Attorneys General 
Environmental Enforcement Section 
30 East Broad Street, 25th Floor 
Columbus, Ohio 43215 
Telephone: (614) 466-2766 
Facsimile: (614) 644-1926 
Allen.Vender@OhioAttorneyGeneral.gov 
Michael.Idzkowski@OhioAttorneyGeneral.gov 
Kelly.Becker@OhioAGO.gov  

 
Attorneys for Plaintiff, the State of Ohio 
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CERTIFICATE OF SERVICE 
 

I certify that a true and accurate copy of the foregoing State of Ohio’s Written Charges in 

Contempt, Motion to Show Cause, and Request for Hearing was filed electronically with the 

Hamilton County Court of Common Pleas on August 28, 2023. Notice of this filling will be sent 

to all parties by operation of the Court’s electronic filing system. 

 
/s/ Allen Vender                                                                                                
Allen Vender 
Assistant Attorney General 

 

E-FILED 08/28/2023 2:44 PM  /  CONFIRMATION 1362903  /  A 2100907  /  JUDGE LUEBBERS  /  COMMON PLEAS DIVISION  /  MOTN



Exhibit A
E-FILED 08/28/2023 2:44 PM  /  CONFIRMATION 1362903  /  A 2100907  /  JUDGE LUEBBERS  /  COMMON PLEAS DIVISION  /  MOTN


